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THE POSITION OF THE CHILD IN THE PROCEDURE OF MEDIATION

Summary

Consideration of divorce from the perspective of a child and the opportunity 

to participate in decision-making concerning him is a modern achievement which 

is why it is important to note the extent to which the proclaimed rights of the child 

are respected in the familymediation procedure. The position of the child in this 

ADR procedure should have been improved. International documents on the rights 

of the child establish standards that oblige the competent body before which the 

procedure is conducted to assess all the circumstances for the realization of this 

child’s right after child received all necessary information.

The right of the child to participate is one of the four fundamental principles 

of the UN Convention on Rights of the Child. The Committee on the Rights of the 

Child in its Recommendations encourages the Republic of Serbia as a signatory 

state to provide mechanisms to pay attention to children’s attitudes in all 

proceedings concerning child issues, through the adoption of appropriate laws, 

training of experts and raising public awareness. Provisions concerning the child’s 

right to free expression of opinion prescribed by the Family Law Act need to be 

improves in accordance with General Comment No. 12. Committee on the Rights 

of the Child.

The decision on whether and in what way the child will be involved in the 

family mediation procedure depends on the parent’s decision in accordance with 

the right (duty) of the parents to take care of their children and protect their best 

interests. This approach can be characterized as paternalistic in relation to the 

rights of the child. Alternative dispute resolution of family disputes related to the 

exercise of parental rights require precise determination of the position and role of 

the child, given that issues are crucial for child future are resolved taking into 

account the specifics of the child’s age, maturity and development abilities.

Key words: family mediation; child capacity; participation; age of the 

child; the best interest of the child.
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