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occupatio
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1 

 

Furtum est contrectatio2 rei fraudulosa lucri faciendi gratia vel ipsius rei 

vel etiam usus eius possessionisve. Quod lege naturali prohibitum est admittere.3 

 

∗

 ,  

ognjen.vujovic@pr.ac.rs. 
1
 Furtum Reinhard Zimmermann, The Law of 

Obligations, Roman Foundations of the Civilian Tradition, Cape Town 1992, 922. 
2
 contrectatio laying 

hands on anotlher's thing

mnisappropriating, meddling with, misusing another's 

thing), Adolf Berger, „Encyclopedic Dictionary of Roman Law“, Transactions of the American 

Philosophical Society,New Series 2/1953, 415. 

Ibid

. „...contrectatio usually has a more restricted sense and means a 

handling or touching which is improper in some way, whether illicit, immoral, illegal or merely 

disgusting”, Alan Watson, „Definition of Furtum and the Trichotomy”, Tijdschrift voor 

Rechtsgeschiedenis 2/1960, 198.  
3
 D. 47. 2. 1. 3., https://droitromain.univ-grenoble-alpes.fr  
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Item feras bestias, quas vivariis incluserimus, et pisces, quos in piscinas 

coiecerimus, a nobis possideri. Sed eos pisces, qui in stagno sint, aut feras, quae 

in silvis circumseptis vagantur, a nobis non possideri, quoniam relictae sint in 

libertate naturali: alioquin etiam si quis silvam emerit, videri eum omnes feras 

possidere, quod falsum est.4 

 
5 

 

Prepoznati oveka zna i 

razlikovati ga od drugih ljudi, ali prepoznati životinju zna i obi no prepoznati 

vrstu kojoj ona pripada...“.6 

 

4
 D. 41. 2. 3. 14., https://droitromain.univ-grenoble-alpes.fr

„Kako divlja nije pripadala vlasniku staništa, te je tako bila res nullius i podobna za sticanje 

od onog ko ju ulovi, lov je imao daleko ve i privredni zna aj nego danas“, Andreja Katan evi

Na ini sticanja svojine u rimskom pravu, Beograd 2017, 53. 
5
         , 

 itaju i sa uvane tekstove može se primetiti da nijedan od njih volju 

sticaoca ne uzima kao pravno relevantnu da bi do akvizicije došlo. Sti e se utisak da je svako 

onaj ko uspostavi fakti ku vlast na podobnoj stvari po automatizmu sticao svojinu na njoj. 

svojina je prest

vlast nad 

re nullius postajao njen vlasnik, ali je mogao aktom volje da se naknadno odrekne tog 

 
6
 Klod Levi Stros, Totemizam danas, Beograd 1979, 123. 
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7 „Kako je bila 

gosdpodarica šume, ljudi su je prirodno smatrali i sopstvenicom divljih i pitomih 

životinja koje su živele u šumi, vrebale svoj plen u njenim tamnim dubinama ...“8 
9 
10 

.11 

12 13 

 

 

Plerique non aliter putaverunt eam nostram esse, quam si eam ceperimus, 

quia multa accidere possunt, ut eam non capiamus: quod verius est.14 

 

7
 Zlatna grana – religije, Beograd 

2003, 150. 
8
 Ibid., 149. 

9
 Ibid. 

10
 Ibid., 17. 

11
 Ibid., 149. 

12
  

13
 

Geoffrey MacCormack, “Formalism, Symbolism and 

Magic in Early Roman Law”, Tijdschrift voor Rechtsgeschiedenis 3/1969, 454-455.  
14

 D. 41. 1. 5. 1., https://droitromain.univ-grenoble-alpes.fr  
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ut ipse 

lucrifaceret  

Itaque si per hoc tempus, quo eam persequimur, alius eam ceperit eo 

animo, ut ipse lucrifaceret, furtum videri nobis eum commisisse.15 

1617 
18 

 

 

2.  
 

 

Pavonum et columbarum fera natura est nec ad rem pertinet, quod ex 

consuetudine avolare et revolare solent: nam et apes idem faciunt, quarum constat 

feram esse naturam: cervos quoque ita quidam mansuetos habent, ut in silvas eant 

et redeant, quorum et ipsorum feram esse naturam nemo negat. In his autem 

animalibus, quae consuetudine abire et redire solent, talis regula comprobata est, 

ut eo usque nostra esse intellegantur, donec revertendi animum habeant, quod si 

desierint revertendi animum habere, desinant nostra esse et fiant occupantium. 

15
 D. 41. 1. 5. 1., https://droitromain.univ-grenoble-alpes.fr 2018. 

16
 D

 (physical

possession

 

Paul takes what may be described as a physical, 

common--sense attitude to the nature of possession. If one person physically holds an object 

and is not sharing it with anyone else no other can also physically hold it“, Geoffrey 

MacCormack, „Iusta and Iniusta Possessio“, Tijdschrift voor Rechtsgeschiedenis 1/1974, 76. 
17

 D

custodia. 

possessio, Milena Polojac, 

„Gaius, Hadzic and Occupatio of Wild Animals – Classical Roman Law in The Serbian Civil 

Code“, Fundamina 2/2014, 740. 
18

 „Preovladalo je mišljenje da ni ustreljena životinja nije u svojini onoga ko ju je 
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Intelleguntur autem desisse revertendi animum habere tunc, cum revertendi 

consuetudinem deseruerint.19 

 

 

nostra esse 

proprietas dominium).20 

21 

ferae bestiae

 
22 

 

Gaius libro secundo rerum cottidianarum sive aureorum 

19
 D. 41. 1. 5. 5., https://droitromain.univ-grenoble-alpes.fr  

20
 

 2/2007, 127- proprietas dominium 

Patrimonium principis“, 

1/2010, 163. 
21

 A. Katan evi op. cit

Ibid., 51-52. 
22

 animus revertendi Ibid., 363 
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pr. Quod enim nullius est, id ratione naturali occupanti conceditur.1. Nec 

interest quod ad feras bestias et volucres, utrum in suo fundo quisque capiat an in 

alieno. Plane qui in alienum fundum ingreditur venandi aucupandive gratia, potest 

a domino, si is providerit, iure prohiberi ne ingrederetur. 2. Quidquid autem 

eorum ceperimus, eo usque nostrum esse intellegitur, donec nostra custodia 

coercetur: cum vero evaserit custodiam nostram et in naturalem libertatem se 

receperit, nostrum esse desinit et rursus occupantis fit.23 

et in naturalem libertatem se receperit

 

 

Florentinus libro sexto institutionum 

Nisi si mansuefacta emitti ac reverti solita sunt.24 

 

Gaius libro secundo rerum cottidianarum sive aureorum 

pr. Naturalem autem libertatem recipere intellegitur, cum vel oculos 

nostros effugerit vel ita sit in conspectu nostro, ut difficilis sit eius persecutio.25 

 

Apium quoque natura fera est: itaque quae in arbore nostra consederint, 

antequam a nobis Alveo concludantur, non magis nostrae esse intelleguntur quam 

volucres, quae in nostra arbore nidum fecerint. Ideo si alius eas incluserit, earum 

dominus erit.26 

27  

23
 D. 41. 1. 3., https://droitromain.univ-grenoble-alpes.fr  

24
 D. 41. 1. 4., https://droitromain.univ-grenoble-alpes.fr  

25
 D. 41. 1. 5. pr. Gaius libro secundo rerum cottidianarum sive aureorum, 

https://droitromain.univ-grenoble-alpes.fr, 11. 2018.   
26

 D. 41. 1. 5. 2., https://droitromain.univ-grenoble-alpes.fr  
27
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D. 41.1.5. pr 

(possession

(possession).28 

Frier 

29 

 

2.1.  
 

 

Proinde videamus, si nescit cuius esset, sic tamen tulit quasi redditurus ei 

qui desiderasset vel qui ostendisset rem suam, an furti obligetur. Et non puto 

obligari eum. Solent plerique etiam hoc facere, ut libellum proponant continentem 

invenisse se et redditurum ei qui desideraverit: hi ergo ostendunt non furandi 

animo se fecisse.30 

31  

 

Favos quoque si quos hae fecerint, sine furto quilibet possidere potest: sed 

ut supra quoque diximus, qui in alienum fundum ingreditur, potest a domino, si is 

providerit, iure prohiberi ne ingrederetur.32 

 
28

 “… acquisition of ownership through occupatio coincides with the acquisition of 

possession, and ownership is likewise lost the moment possession of the animal is lost”, M. 

Polojac, op. cit, 740. 
29

 Bruce W. Frier, „Bees and Lawyers“, The Classical Journal 2/1982-1983, 105. 
30

 D. 47. 2. 43. 8. https://droitromain.univ-grenoble-alpes.fr  
31

 pr. Furtum a furvo, id est nigro dictum Labeo ait, quod clam et 

obscuro fiat et plerumque nocte: vel a fraude, ut Sabinus ait: vel a ferendo et auferendo: vel 

a Graeco sermone, qui fwras appellant fures: immo et Graeci apo tou ferein fwras dixerunt, 

https://droitromain.univ-grenoble-alpes.fr  
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rapina

  

 

Examen, quod ex Alveo nostro evolaverit, eo usque nostrum esse 

intellegitur, donec in conspectu nostro est nec difficilis eius persecutio est: 

alioquin occupantis fit.33 

Frier.34 

occupatio 35 

public policy Frier.36 

 

Bannon 
37 

38  

 

32
 D. 41. 1. 5. 3. https://droitromain.univ-grenoble-alpes.fr  

33
 D. 41. 1. 5. 4. https://droitromain.univ-grenoble-alpes.fr  

34
 “For classical jurists, this taking of control is essentially identical with taking 

possession”, Bruce W. Frier, op. cit, 105. 
35

 Milena Polojac, op. cit, 739. „Possession and ownership of the bees and of birds are 

acquired in the same manner. Even their landing on our tree does not make them ours; they 

continue to be res nullius. For ownership to be acquired they have to be enclosed in a beehive, 

so that the owner has control, supervision and physical power over them. When it comes to the 

loss of possession and/or ownership, there is no difference between bees and other wild beasts, 

fi sh and birds, as is evident from the text D. 41.1.5.4. As long as they are in our sight, they are 

ours, and when we lose sight of them, they again become res nullius and the property of the 

person occupying them“, Ibid., 741. 
36

 Bruce W. Frier, op. cit, 106. 
37

 Cynthia J. Bannon, „Servitudes for Water Use in the Roman "Suburbium"“, 

Historia: Zeitschrift für Alte Geschichte 1/2001, 42. 
38

 Ibid.  
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Aves autem possidemus, quas inclusas habemus, aut si quae mansuetae 

factae custodiae nostrae subiectae sunt.39 

porca

Et sane melius est dicere et quod a 

lupo eripitur, nostrum manere, quamdiu recipi possit id quod ereptum est): 

Pomponius tractat: cum pastori meo lupi porcos eriperent, hos vicinae 

villae colonus cum robustis canibus et fortibus, quos pecoris sui gratia pascebat, 

consecutus lupis eripuit aut canes extorserunt: et cum pastor meus peteret porcos, 

quaerebatur, utrum eius facti sint porci, qui eripuit, an nostri maneant: nam 

genere quodam venandi id erant nancti. Cogitabat tamen, quemadmodum terra 

marique capta, cum in suam naturalem laxitatem pervenerant, desinerent eorum 

esse qui ceperunt, ita ex bonis quoque nostris capta a bestiis marinis et 

terrestribus desinant nostra esse, cum effugerunt bestiae nostram persecutionem. 

quis denique manere nostrum dicit, quod avis transvolans ex area aut ex agro 

nostro transtulit aut quod nobis eripuit? Si igitur desinit, si fuerit ore bestiae 

liberatum, occupantis erit, quemadmodum piscis vel aper vel avis, qui potestatem 

nostram evasit, si ab alio capiatur, ipsius fit. Sed putat potius nostrum manere 

tamdiu, quamdiu reciperari possit: licet in avibus et piscibus et feris verum sit 

quod scribit. Idem ait, etsi naufragio quid amissum sit, non statim nostrum esse 

desinere: denique quadruplo teneri eum qui rapuit. Et sane melius est dicere et 

quod a lupo eripitur, nostrum manere, quamdiu recipi possit id quod ereptum est. 

Si igitur manet, ego arbitror etiam furti competere actionem: licet enim non animo 

furandi fuerit colonus persecutus, quamvis et hoc animo potuerit esse, sed et si 

non hoc animo persecutus sit, tamen cum reposcenti non reddit, supprimere et 

intercipere videtur. Quare et furti et ad exhibendum teneri eum arbitror et 

vindicari exhibitos ab eo porcos posse.40 

Si igitur manet, ego 

arbitror etiam furti competere actionem: licet enim non animo furandi fuerit 

colonus persecutus, quamvis et hoc animo potuerit esse, sed et si non hoc animo 

persecutus sit, tamen cum reposcenti non reddit, supprimere et intercipere 

39
 D. 41. 2. 3. 15., https://droitromain.univ-grenoble-alpes.fr  

40
 D. 41. 1. 44. https://droitromain.univ-grenoble-alpes.fr  
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videtur

Quare et furti et ad exhibendum teneri 

eum arbitror et vindicari exhibitos ab eo porcos posse).41 

 

  

3.  
 

rapina

 

furtum enim sine affectu furandi non committitur).42 

 Si apes ferae in arbore fundi tui apes 

fecerint, si quis eas vel favum abstulerit, eum non teneri tibi furti, quia non fuerint 

tuae: easque constat captarum terra, mari, caelo numero esse).43 

Item constat 

colonum, qui nummis colat, cum eo, qui fructus stantes subripuerit, acturum furti, 

quia, ut primum decerptus esset, eius esse coepisset).44  

 

 

D. 41. 1. 5. 3.  

41
 M. Polojac, op. cit, 742-743. 

42
 D. 41. 3. 37. pr., https://droitromain.univ-grenoble-alpes.fr  

43
 D. 47. 2. 26. Pr., https://droitromain.univ-grenoble-alpes.fr  

44
 D. 47. 2. 26. 1., https://droitromain.univ-grenoble-alpes.fr,  
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45 

 

 

 

tabulas vel cautiones

furti tenetur non 

tantum pretii ipsarum tabularum, verum eius quod interfuit, quod ad 

aestimationem refertur eius summae, quae in his tabulis continetur).46 

 

Sed si quis non amovit huiusmodi instrumenta, sed interlevit, non tantum 

furti actio locum habet, verum etiam legis Aquiliae: nam rupisse videtur qui 

corrupit.47 

45
 

honeycomb

beehive

M. Polojac, op. cit, 741.  
46

 D. 47. 2. 27. pr. https://droitromain.univ-grenoble-alpes.fr

„One who takes away documents or cautiones is liable in theft not only for their intrinsic value 

but for what they represent, which means the amount of the sum contained in the document, if, 

that is, their interest is that great; thus, if a document records a sum of ten gold pieces, we say 

that that is the sum to be doubled. But what if it be seemingly valueless, recording a payment 

received, should there not be an assessment of the value of the materials only? For what other 

value does it have? Yet it can be said that because debtors not infrequently seek to recover their 

notks, since no less infrequently they are falsely alleged not to have paid, the creditor has an 

interest in the document as averting controversy over the matter. Generally, it is to be said that 

the plaintiff should have double the value of his interest in the document”, The Digest of 

Justinian, Volume 4, english language translation edited by Alan Watson, Philadephia1998, 

258. 
47

 D. 47. 2. 27. 3. https://droitromain.univ-grenoble-alpes.fr

„But if a person does not remove a document of this kind but defaces it, not only the action for 

theft will lie but also the Aquilian action; for one who defaces is regarded as destroying“, The 

Digest of Justinian, Volume 4, english language translation edited by Alan Watson, 

Philadephia1998, 258. 
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48 

 

 

 

Si quis tabulas instrumentorum rei publicae municipii alicuius aut 

subripuerit aut interleverit, Labeo ait furti eum teneri: idemque scribit et de 

ceteris rebus publicis deque societatibus.49 
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FURTUM AND WILD BEINGS 

Summary 

 

This paper analyzes how the rules concerning delict furtum reflected on the 

possession of wild animals. The principles of good governance can’t be viewed as 

separate from the context of the culture. The current owner, in ancinet Roman law, 

was supposed to show the constant will to keep wild things. This is achieved in the 

appropriate clear and undoubtedly expressed material acts. If there is no that will, 

the one who appropriates such things is not responsible for theft. 

Keywords: furtum, wild animals, occupatio, loss of ownership. 

 

 

 

 2/2007. 

Patrimonium principis“, 

1/2010. 

Cynthia J. Bannon, „Servitudes for Water Use in the Roman 

"Suburbium"“, Historia: Zeitschrift für Alte Geschichte 1/2001. 
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49
 D. 47. 2. 31. 1. https://droitromain.univ-grenoble-alpes.fr  
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