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BONA FIDES    

: Bona fides    ,     , 
   .  ,        
    .     

   .       
          

    ,   .   ,   
           
    ,   . 

 : bona fides, aequitas, dolus malus, iudicia bonae fidei, 
 , ius gentium.  

1.     

      ,   ,  
       

 .         
 .       ,  
         

  .1       
     .      

       . 
         ,  

  (    imperium ).2      
    ,         (  
     ).3      

     ,     

  ,         
,  , ognjen.vujovic@pr.ac.rs  

1    .  , "       
",    3/2017   , „    

 –          
   “,   2/2017.  

2 G. 4. 103. 
3 G. 4. 104. 
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(     ,    ).     
      ,       
,   .        

    .4  
  ,  5      

     ,      
.           

 .6            
 (lege agere).7           
         ,   

,    .         
         (si modo iustum sit eam 

actionem etiam ad peregrinum extendi).8        
(  )            

   (capitis deminutio). ,       
    ,      . 

             
(sed ne in potestate eius sit ius nostrum corrumpere9).10 

       in ius concepta (   ) 
 in factum concepta (   ).11     

    (   )   ,  
   ,     .  

   ,        
  bona fides12 (dare facere oportet ex fide bona13).    

      ,    

                                                 
4 G. 4. 105. 
5 „       ,    

   ...     .   (89. . . .)  
  („  “),  peregrinus     

  ,           ,  ; )    
          cives,  

Latinus,       ....“ Žika Bujukli , Forum Romanum, 

rimska država, pravo, religija i mitovi, Beograd 2012, 572. 
6 G. 4. 30. 
7 G. 4. 31. 
8 G. 4. 37. 
9     Gaj, Institucije, preveo Obrad Stanojevi , Beograd 1982, 
265. 
10 G. 4. 38. 
11 G. 4. 45  G. 4. 46. 
12 G. 4. 47. 
13    Gaj, Institucije, preveo Obrad Stanojevi , Beograd 1982, 268. 
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,    (  ), dolus malus.14      
           ,   

,          (quanti ea res 

erit, tantam pecuniam).       
  .  

  bona fides,           
     .  

        (aequitas)  
bona fides.15       actiones bonae fidei  

  actiones in bonum et aequum conceptae.     
          

,      .16 
     bona fides  iudicia bonae fidei  

aequitas  actiones in bonum et aequum conceptae.17  ,    
  bona fides  aequitas       

 .18  (aequitas)   (bona fides)  
         (dolus).19 

            
        ,   

. 
 
 
 

                                                 
14 G. 4. 47. 
15 DH van Zyl, „Equity in Roman Law and Legal Thought“, De Jure 1/1991, 102.   

 fides  bona fides .  , „  bona fides    
 “,      1/2010, 263  . 

16 DH van Zyl, op. cit, 103. 
17 „Pringsheim suggests that there are a number of, what he calls, rough and superficial ("roh 
und oberfluichlich") contrasts between the bona fides of iudicia bonae fidei and the aequitas of 
actiones in bonum et aequum conceptae. They are: (a) bona fides belongs to the ius civile 
whereas aequitas is an instrument of the praetorian law; (b) the Roman iudex decides on the 
ambit and effect of bona fides during the procedure in iudicio while the praetor allows himself 
to be guided by considerations of aequitas during the procedure in iure; (c) bona fides is the 
concrete manifestation of a particular case or person while aequitas is an abstract, general 
criterion with a view to establishing a legal principle; (d) bona fides belongs to the procedural 
aspect of litigation whereas aequitas relates to the consideration given by the praetor to future 
cases or by a jurist who theoretically approaches future or past sources of conflict; (e) bona 

fides is a central or cardinal aspect of Roman law while aequitas comes into play in the 
peripheral areas of law and is neither a lucid nor a peculiarly Roman ("national-rbmischer") 
concept“, Ibid., 103-104. 
18 Ibid., 104. 
19 Ibid., 105. 
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2. BONA FIDES   

           
 .  ,  ,     

 ,     .     bonae fidei 
 (bonae fidei iudiciis),        

.20             
       , ,   ,    

      bonae fidei iudiciis.  

       aequitas,    
   ,   ,21      

  .   ,     
         (exceptiones)  
         ( , 

iniquitas)    (sed iniquum sit eum iudicio condemnari22).23  
 bona fides , ,      

 .  
           

 ex fide bona       
,    ,      .24  

      bona fides   dolus malus. 
Dolus malus       (dolus malus fit calliditate et 

fallacia): 
Dolo malo ait praetor pactum se non servaturum. Dolus malus fit 

calliditate et fallacia: et ut ait Pedius, dolo malo pactum fit, quotiens 
circumscribendi alterius causa aliud agitur et aliud agi simulatur.25 

            
          ,    

        : 
Verba autem edicti talia sunt: "Quae dolo malo facta esse dicentur, si de 

his rebus alia actio non erit et iusta causa esse videbitur, iudicium dabo".26 

                                                 
20 G. 4. 114.  
21          . 

,                
, .  , „         

 ( )   “,    3/2017, 121. 
22   Gaj, Institucije, preveo Obrad Stanojevi , Beograd 1982, 294. 
23 G. 4. 116. 
24          ex fide bona .  , 
„Iudicia bonae fidei“,        2/2014. 
25 D. 2. 14. 7. 9., https://droitromain.univ-grenoble-alpes.fr/, 21.  2019. . 
26 D. 4. 3. 1. 1., https://droitromain.univ-grenoble-alpes.fr/, 21.  2019. .  
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 bona fides        .   
            

    (ut creditorum fraudandorum causa manumissi 

liberi non fiant).27         
  bona fides.28  

   ,     bona 

fides,       ,  ,  
      bonae fidei iudicia29,    

   (conpensationis)   ,  
  : 

Liberum est tamen iudici nullam omnino inuicem conpensationis rationem 

habere; nec enim aperte formulae uerbis praecipitur, sed quia id bonae fidei 

iudicio conueniens uidetur, ideo officio eius contineri creditur.30 
  bona fides , ,     

 .         
           

  ,   .  
           

  (dolus)     (malus).31 
 ,         
  (       )   

       (fides)    
(bona).  

Non fuit autem contentus praetor dolum dicere, sed adiecit malum, 

quoniam veteres dolum etiam bonum dicebant et pro sollertia hoc nomen 
accipiebant, maxime si adversus hostem latronemve quis machinetur.32 

:      (dolus),   
  (malum).       dolus       

     ,        
.  

                                                 
27 G. 1. 47,   Gaj, Institucije, preveo Obrad Stanojevi , Beograd 1982, 44. 
28   , bona fides     (fraud),    

  .            (a 

gentleman would behave), W. W. Buckland, „Casus and Frustration in Roman and Common 
Law“, Harvard Law Review, 8/1933, 1286. 
29 G. 4. 62. 
30 G. 4. 63., http://www.thelatinlibrary.com/gaius4.html#62, 21.  2019. . 
31 .  , „   “,  ,     

,   2019, 240. 
32  D. 4. 3. 1. 3., https://droitromain.univ-grenoble-alpes.fr/, 2.  2019. . 
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      bona fides       
,   . 

       bona fides   
        ius 

gentium.33 Fides ( , )     ,  
      .34 Fides   

      ,      .35 
,           

 ,     . 
        (bona fide)     
       ,      

   ,        
  (Sed aliquando etiamsi maxime quis bona fide alienam rem 

possideat, non tamen illi usucapio procedit, velut si quis rem furtivam aut ui 

possessam possideat; nam furtivam lex XII tabularum usucapi prohibet, ui 
possessam lex Iulia et Plautia).36        

   ,      .  
    bona fides       

       .       
      (bona fide)    

 (furiosus): 
Eum, qui a furioso bona fide emit, usucapere posse responsum est.37 

  ,    bona fides    
,   ,   : 
Si quis id, quod possidet, non putat sibi per leges licere usucapere, 

dicendum est, etiamsi erret, non procedere tamen eius usucapionem, vel quia non 
bona fide videatur possidere vel quia in iure erranti non procedat usucapio.38 

            
bona fides   . 

    fides       
  , , ,      .   

                                                 
33  , „Fides  bona fides       (ius 
gentium)“,       , 2/2012, 166-167. 
34 Ibid. 
35 Ibid., 168. Fides        

  bona fides,  , „Fides   ( ) “,  

      3/2009, 123.  
36 G. 2. 45., https://www.thelatinlibrary.com/gaius2.html#45, 17.  2019. .  

    . Andreja Katan evi , Na ini sticanja svojine u rimskom 

pravu, Beograd 2017.  
37 D. 41. 3. 13. 1., https://droitromain.univ-grenoble-alpes.fr/, 30.  2019. . 
38 D. 41. 3. 32. 1., https://droitromain.univ-grenoble-alpes.fr/, 30.  2019. . 
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           , 
    .       fraus 

(dolus).     .       
      .39 

           
bona fides      .40     66. 

  , dolus        .41 
        bona fides42     
         .  

    boane fidei iudicia    
  ( ,   ,   ). 

      (   200.  
).       .43   

           
     .      bonae fidei iudicia  

.            
     .44       
 ius commercii     .   

             res 

mancipi. ,           
.45  ,            

legis actio ,         
 .        actio 

ficticia.46  
                                                 

39  , „Fides  bona fides       (ius 
gentium)“,        2/2012, 158-159. 
40 Ibid., 170. 
41 . Adolf Berger, Encyclopedic Dictionary of Roman Law, Transactions of the American 

Philosophical Society 2/1953, 343. 
42   bona fides . Žika Bujukli , Forum Romanum, rimska država, pravo, religija i 

mitovi, Beograd 2012, 192-196. 
43 Cicero's Law: Rethinking Roman Law of the Late Republic, (Chapter 9, Cicero and the 
Italians: Expansion of Empire, Creation of Law, Saskia T. Roselaar), Edinburg University 
Press 2016, 148. 
44 Ibid., 153. „... and the importance of keeping them happy“, Ibid. 
45 Ibid., 147. „Trade in res nec mancipi could always take place, and could be protected by the 
praetor; and even trade in res mancipi could be protected by the praetor if he so chose“, Ibid. 
46 „Allies were not allowed to use the Roman legis actiones, but this does not mean that they 
could not pursue a lawsuit. If there was no available legis actio, the matter could be resolved 
by an informal oral statement of the plaintiff and defendant, to be judged by the praetor. The 
praetor could use an actio in factum (‘action considering the facts’) or actio utilis (‘useful 
action’, which could be added if the law did not quite match the facts). Where Roman law 
could not be applied, the praetor could protect the interests of a peregrinus by means of an 
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       .   

 bonae fidei (iudicia bonae fidei) ,   ,  
 (bonae fidei),        ,   

 (iudex)        
.47 

       (metus 

causa),          ,    
          

.       :  
Si metu coactus sim ab emptione locatione discedere, videndum est, an 

nihil sit acti et antiqua obligatio remaneat, an hoc simile sit acceptilationi, quia 

nulla ex bonae fidei obligatione possimus niti, cum finita sit dum amittitur: et 
magis est ut similis species acceptilationis sit, et ideo praetoria actio nascitur.48 

       
          (ex bono et 

aequo praestare oportet): 
Item in his contractibus alter alteri obligatur de eo, quod alterum lateri ex 

bono et aequo praestare oportet....49  
           

   ex fide bona.50        
 (locatio conductio).51 

         
 (pontifex maximus)     ex fide bona   

                                                                                                                           

actio ficticia; this ordered the judge to proceed as if something was the case, which in fact was 
not true“, Ibid. 
47 Adolf Berger, Encyclopedic Dictionary of Roman Law, Transactions of the American 

Philosophical Society,New Series 2 /1953, 520. „       
  ,       

      bona fides    
“,  ,   ,  2013, 337-338. 

48 D. 4. 2. 21. 4., https://droitromain.univ-grenoble-alpes.fr/, 24.  2019. . 
49 G. 3. 137,     Gaj, Institucije, preveo Obrad Stanojevi , 
Beograd 1982, 212. 
50   .  Otto Lenel, Das edictum perpetuum, ein versuch zu dessen 
wiederherstellung, Leipzig 1883,  239-240 
https://archive.org/details/dasedictumperpe00savigoog/page/n266, 29.  2019. 

. 
51   .  Otto Lenel, Das edictum perpetuum, ein versuch zu dessen 

wiederherstellung, Leipzig 1883, 240 
https://archive.org/details/dasedictumperpe00savigoog/page/n266, 29.  2019. 

. 
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,   ( )         
 : 

Nam quanti verba illa: UTI NE PROPTER TE FIDEMVE TUAM CAPTUS 

FRAUDATUSVE SIM! quam illa aurea: UT INTER BONOS BENE AGIER 

OPORTET ET SINE FRAUDATIONE!Sed, qui sint "boni" et quid sit "bene agi," 

magna quaestio est. Q. quidem Scaevola, pontifex maximus, summam vim esse 

dicebat in omnibus iis arbitriis, in quibus adderetur EX FIDE BONA, fideique 

bonae nomen existimabat manare latissime, idque versari in tutelis, societatibus, 

fiduciis, mandatis, rebus emptis, venditis, conductis, locatis, quibus vitae societas 

contineretur; in iis magni esse iudicis statuere, praesertim cum in plerisque essent 
iudicia contraria, quid quemque cuique praestare oporteret.52 

     , , , , 
,   . 

    (  , aequum)  
      .      

         
      ,     ,  

     .     
   (ut aequum sit eum cum hac pactione in societatem 

admitti).53            
      ,       

 .54  , ,     (si quid vero aliud lucri 

fecerit quod non captaverit55),    .56   
  .        
 ,    .57     

       (iuris gentium)   
 ,  ,   .58     

       ,   :  
 Societas si dolo malo aut fraudandi causa coita sit, ipso iure nullius 

momenti est, quia fides bona contraria est fraudi et dolo.59 

                                                 
52 Cicero, De officiis III, 70, https://www.thelatinlibrary.com/cicero/off3.shtml#70, 29. 

 2019. . 
53 G. 3. 149,     Gaj, Institucije, preveo Obrad Stanojevi , 
Beograd 1982, 216. 
54 G. 3. 151. 
55     Gaj, Institucije, preveo Obrad Stanojevi , Beograd 1982, 
218. 
56 G. 3. 151. 
57 G. 3. 153. 
58 G. 3. 154. 
59 D. 17. 2. 3. 3., https://droitromain.univ-grenoble-alpes.fr/, 29.  2019. .  
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       bona fides    
 (quia fides bona contraria est fraudi et dolo). 

, ,        
 (quod vel me tibi vel te mihi bona fide praestare oportet).60 

  ,       
    .        

  . 
 

3.   
 

          
  .    (    

       )      
   .   ,    

      .      
  .           

     .  
             

      .61   
Bona fides  ,     

           
,     (       
).  

         
  .  ,   ,     

     ,    .    bona 

fides         
.        . 

  ,      
           

          .62   

                                                 
60 G. 3. 155.,     Gaj, Institucije, preveo Obrad Stanojevi , 
Beograd 1982, 220. 
61    .  , Furtum   ,  

 2018, 49-103. 
62 “Conubium, commercium and the ius migrationis formed clearly defined 

instruments of Roman hegemony, with 
which it kept a close watch on the strength of its Latin colonies. The Roman state 

was not eager to grant these rights to anyone else, including Italian allies; the three rights 
separately or together could be granted as rewards for loyalty to the Romans, either to 
individuals or to towns or peoples, but the recorded number of such grants is rather limited”,  
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Cicero's Law: Rethinking Roman Law of the Late Republic, (Chapter 9, Cicero and the Italians: 
Expansion of Empire, Creation of Law, Saskia T. Roselaar), Edinburg University Press 2016, 
146-147. 
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BONA FIDES AS THE BALANCE OF INTERESTS 

 
Summary 

 

Bona fides is concept opposite to fraudulent conduct and to dolus. It must 
be closely related with the balance of interests between participants in legal 
transactions. It is particularly suited to the consideration of the equity. Therefore, 
there is no better notion that will give a sense of equality to the participants in 
legal transactions, whether they are Roman citizens or peregrini. In any case, we 
are interested in these terms as ideas, as general concepts that enabled Roman law 
to be desirable and applicable. 

Key words: bona fides, aequitas, dolus malus, iudicia bonae fidei, balance 
of ineterests, ius gentium. 
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